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shall serve a copy thereof upon the re-
spondent at the conclusion of the hear-
ing. Unless appeal from the decision is
waived, the respondent shall be fur-
nished with Form EOIR-26, Notice of
Appeal, and advised of the provisions of
§1240.54.

§1240.52 Finality of order.

The decision of the immigration
judge shall become final in accordance
with §1003.39 of this chapter.

§1240.53 Appeals.

(a) Pursuant to 8 CFR part 1003, an
appeal shall lie from a decision of an
immigration judge to the Board, except
that no appeal shall lie from an order
of deportation entered in absentia. The
procedures regarding the filing of a
Form EOIR-26, Notice of Appeal, fees,
and briefs are set forth in §§1003.3,
1003.31, and 1003.38 of this chapter. An
appeal shall be filed within 30 calendar
days after the mailing of a written de-
cision, the stating of an oral decision,
or the service of a summary decision.
The filing date is defined as the date of
receipt of the Notice of Appeal by the
Board. The reasons for the appeal shall
be stated in the Form EOIR-26, Notice
of Appeal, in accordance with the pro-
visions of §1003.3(b) of this chapter.
Failure to do so may constitute a
ground for dismissal of the appeal by
the Board pursuant to §1003.1(d)(2) of
this chapter.

(b) Prohibited appeals; legalization or
applications. An alien respondent de-
fined in §245a.2(c)(6) or (7) of this chap-
ter who fails to file an application for
adjustment of status to that of a tem-
porary resident within the prescribed
period(s), and who is thereafter found
to be deportable by decision of an im-
migration judge, shall not be permitted
to appeal the finding of deportability
based solely on refusal by the immigra-
tion judge to entertain such an applica-
tion in deportation proceedings.

[62 FR 10367, Mar. 6, 1997, as amended at 66
FR 6446, Jan. 22, 2001]

§1240.57

§1240.54 [Reserved]

Subpart F—Suspension of Depor-
tation and Voluntary Depar-
ture (for Proceedings Com-
menced Prior to April 1,
1997)

§1240.55 Proceedings
prior to April 1, 1997.

Subpart F of 8 CFR part 1240 applies
to deportation proceedings commenced
prior to April 1, 1997. A deportation
proceeding is commenced by the filing
of Form 1-221 (Order to Show Cause)
with the Immigration Court, and an
alien is considered to be in deportation
proceedings only upon such filing, ex-
cept in the case of an alien admitted to
the United States under the provisions
of section 217 of the Act. All references
to the Act contained in this subpart
are references to the Act in effect prior
to April 1, 1997.

commenced

§1240.56 Application.

Notwithstanding any other provision
of this chapter, an alien who is deport-
able because of a conviction on or after
November 18, 1988, for an aggravated
felony as defined in section 101(a)(43) of
the Act, shall not be eligible for vol-
untary departure as prescribed in 8
CFR part 1240 and section 244 of the
Act. Pursuant to subpart F of this part
and section 244 of the Act, an immigra-
tion judge may authorize the suspen-
sion of an alien’s deportation; or, if the
alien establishes that he or she is will-
ing and has the immediate means with
which to depart promptly from the
United States, an immigration judge
may authorize the alien to depart vol-
untarily from the United States in lieu
of deportation within such time as may
be specified by the immigration judge
when first authorizing voluntary de-
parture, and under such conditions as
the district director shall direct. An
application for suspension of deporta-
tion shall be made on Form EOIR-40.

§1240.57 Extension of time to depart.

Authority to reinstate or extend the
time within which to depart volun-
tarily specified initially by an immi-
gration judge or the Board is within
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